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STAMP AMENDMENT (ASSESSMENT) BILL 2005 
STAMP AMENDMENT (TAXING) BILL 2005 

Cognate Debate 
On motion by Mr E.S. Ripper (Treasurer), resolved - 

That leave be granted for the Stamp Amendment (Assessment) Bill 2005 and the Stamp Amendment 
(Taxing) Bill 2005 to be considered cognately, and for the Stamp Amendment (Assessment) Bill to be 
the principal bill. 

Second Reading - Cognate Debate 
Resumed from 17 August. 

MR D.F. BARRON-SULLIVAN (Leschenault) [9.38 pm]:  The main aim of the Stamp Amendment 
(Assessment) Bill 2005 and the Stamp Amendment (Taxing) Bill 2005 is to amend the principal Stamp Act 1921 
by rewriting, and indeed replacing, the whole of section 111F, which contains provisions relating to the duty 
payable for policies of insurance.  The bills with which we are dealing contain provisions that provide exemption 
from insurance duty for that part of an insurance policy that relates to property or risk outside Australia.  The 
first thing I will comment on is that these are some of the bills that the government has reintroduced in this 
Parliament that were introduced under the previous Parliament.  Because of the government’s mismanagement of 
this house and the Parliament’s administrative affairs, they fell off the edge of the cliff when the election was 
called.  Parliament was prorogued and, after the election, there was a clean slate of legislation on the notice 
paper.  That demonstrates that the government went to great pains in 2004 to say that it would make changes, 
which it promoted quite extensively, only to fail to administer its own legislative program sufficiently well to get 
the legislation through the Parliament before the election.  It also says something else about the government’s 
priorities on taxation reform.  The Treasurer put out a press release on this matter in June 2004 titled “Travel 
insurance anomaly to be fixed”.  Why was he pushing for this matter at that time?  We have to bear in mind that 
the government had already announced a major review of the Stamp Act.  Indeed, the Treasurer reiterated the 
fact that the government would carry out that review at the time this legislative initiative was announced.  It is 
very interesting to see the way the government couched its message on this legislation.  I refer to the Treasurer’s 
press release of 29 June 2004, which states, in part - 

Mr Ripper said the amendment would be followed by a major rewrite of the 83-year-old Stamp Act as 
part of the Government’s business tax reforms. 

If the government was going to completely overhaul the Stamp Act and take advice from the community, why 
was it going ahead with this one change?  Why was it doing this bit of micro management of the Stamp Act 
legislative program?  Why was the government doing it at the time the legislative program was log jammed in 
this Parliament which, as I said earlier, was at a time just before the Parliament was prorogued and all the 
legislation fell off the cliff?  Why was there so much urgency about this matter?  There is a practical import to 
that question.  When the government reviews something as extensive as the Stamp Act, and when it says it will 
go out to the community - accountants, financial advisers and industry groups and individuals who are affected 
by the imposition of stamp duty and who work in the field and have an interest in it - why does the government 
say it will undertake all that review work and then limit itself to the outcome of the review?  I do not want to pre-
empt in any way what will come out of the sausage machine on stamp duty.   

The explanatory memorandum of the Stamp Amendment (Assessment) Bill 2005 states, in part - 

Whilst consistency with the regimes operating in other jurisdictions is desirable, the fact that Western 
Australia’s stamp duty regime is “instrument-based”, compared to the “transaction-based” regime in the 
Duties legislation of other jurisdictions, has necessitated some differences in the structure of the 
provisions. 

I am not suggesting that we will head towards a transaction-based regime as operated in other states.  However, 
that is one matter that presumably will be considered.  These amendments are made within the ambit of an 
instrument-based stamp duty regime.  If there were to be substantial structural changes to the nature of our stamp 
duty system, the chances are that we will be making changes later to the very changes that we are looking at in 
this Parliament at the moment. 

Most people would agree that any tax refund is a good tax refund.  Why is the government’s first priority for 
stamp duty reform to look at insurance that relates to overseas risk and properties owned overseas and so on.  I 
suspect the truth lies in the fact that this will make life a little easier for the Office of State Revenue and the 
government.  From the material put out by the government on this matter, it appears that it needs to make these 
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legislative changes to cover up a very messy situation.  I will quote some extracts from the Treasurer’s press 
release of June 2004 - 

State Cabinet has decided to overhaul outdated stamp duty laws that could otherwise drive up 
international travel insurance premiums. 

Otherwise drive up premiums!  I will come back to that because it is very significant.  The Treasurer’s statement 
went on to say that he will amend the laws to remove an anomaly that will force people to pay extra stamp duty 
on their policies.  Extra stamp duty on their policies!  He also states in the press release - 

The current law requires stamp duty to be applied to the total premium paid, including that part of the 
premium related to risk outside of Australia.  It is an unintended consequence of the legislation that has 
the potential to drive up costs. 

The press release further states - 

Audit activity by the Office of State Revenue on six travel insurers based in WA found they were either 
not paying stamp duty or were applying stamp duty in several different ways, prompting a ruling by the 
Commissioner. 

Now we have hit pay dirt.  This demonstrates why the changes are being made.  It is because this area was one 
helluva mess.  The Treasurer just about says as much in his second reading speech the first time he brought this 
legislation to the Parliament on 20 October 2004 when he stated - 

The need for these amendments has been identified by the Office of State Revenue as a result of recent 
audit activity in the insurance industry . . . There is significant confusion in the insurance industry about 
the correct application of stamp duty to these policies, and it is likely that non-compliance is widespread 
in the industry.  

The Treasurer is saying that, if the government does not do this, the situation will drive up the price of 
international travel insurance premiums and extra stamp duties will be paid on policies and so on.  That is not the 
case.  He is saying that the Office of State Revenue was not applying the law in accordance with the letter of the 
law and there was confusion in the industry.  Some people were charging the stamp duty and some were not.  If 
the Treasurer makes the insurance industry comply with the letter of the law on a uniform basis, he will make 
some people collect tax when they would not otherwise do so.  There are only two ways that tax can be increased 
in this way.  One is to not apply the law and the other is to increase the tax rate.  The government is not talking 
about increasing the tax rates so, clearly, the law has not been applied in a uniform way.  The situation has been 
a mess.  The only way to sort it out is through this legislation.  Whose fault is that?  It is not the fault of the 
insurance industry or travel agents or people hopping on a plane to Bangkok, London or Bali who bought their 
travel insurance beforehand.  It is the fault of the government.  It is the fault of the government that we have this 
messy situation that arose and needs to be addressed in this way.  Would it not be nice to have frank and honest 
accounts by the government of why we are dealing with this legislation rather than have all this spin that the 
government is saving us from increased insurance premiums and so on?  In a way the government is but the 
reason insurance premiums might have increased is if the government made the Office of State Revenue comply 
with the letter of the law and make people in the insurance industry collect tax in a uniform way. 

Mr E.S. Ripper:  The Office of State Revenue is required to comply with the law. 

Mr D.F. BARRON-SULLIVAN:  Hang on a minute.  The minister’s second reading speech states - 

There is significant confusion in the insurance industry about the correct application of stamp duty to 
these policies, and it is likely that non-compliance is widespread in the industry.   

Will the Treasurer repeat what he just said? 

Mr E.S. Ripper:  The Office of State Revenue is required to comply with the law. 
Mr D.F. BARRON-SULLIVAN:  It is required to comply with the law, but obviously that was not happening.  
That is the point I am making.  That is why the Treasurer said in 2004 that noncompliance was widespread in the 
industry.  The point is that the Treasurer is trying to make out that he is doing something good for people who 
are travelling overseas.  However, he is covering up a messy situation in the tax collection system in this state.  
That is what it really is.   
Mr A.D. McRae interjected. 

Mr D.F. BARRON-SULLIVAN:  Absolutely.  The Treasurer should tell the truth for once.  I agree entirely. 
Mr A.D. McRae:  You should tell the truth for once. 
Mr D.F. BARRON-SULLIVAN:  Let us move on.  We are told that the cost of this is estimated to be 
$1.8 million a year.  Because there is provision in the legislation for a refund of past duties paid, an amount of 
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$3 million could be paid by way of refund.  I say “could” quite deliberately, and I will touch on that a little later.  
In fact, we asked some detailed questions on this matter.  It turns out that the estimated amount that will need to 
be refunded should these bills be assented to is as follows: in 1997, $192 000; in 1998, $332 000; in 1999, 
$381 000; in 2000, $457 000; in 2001, $503 000; in 2002, $472 000; in 2003, $300 000; and in 2004-05, nil, 
because, of course, 2004-05 relates to the announcement during that fiscal year.  When those amounts are tallied, 
the total is about $3 million of taxation revenue that will have to be paid back.  That is why I am again interested 
in the terminology that the Treasurer uses.  In his explanatory memorandum he mentions -  

The rewrite of the insurance duty provisions has been conducted on a policy neutral basis, such that the 
current duty base has been maintained under the rewrite legislation. 

We heard the Treasurer say a couple of years ago, “Let’s overhaul the tax system, but, by the way, it’s got to be 
cost neutral.”  In other words, if a tax is dropped somewhere or if the tax base is tightened in one area, a tax must 
be increased or broadened somewhere else.  We saw that happen with payroll tax, when the Treasurer pulled far 
more revenue in.  He is now saying again that this measure has been conducted on a policy-neutral basis.  I 
would like the Treasurer to tell us whether he is saying that, overall, this measure we are dealing with now is cost 
neutral.  Obviously, the point I want to make is very simple.  If the government is to give back $3 million in tax, 
and if it is to cost $1.8 million a year in tax forgone, where will the extra tax come from?  That is what the 
wording in the explanatory memorandum implies to me when it states - 

The rewrite of the insurance duty provisions has been conducted on a policy neutral basis, such that the 
current duty base has been maintained under the rewrite legislation. 

If the Treasurer is to give back $3 million as part of his cost-neutral policy, from whom will he rip that 
$3 million? 

Mr E.S. Ripper:  The term is policy neutral, not revenue neutral. 

Mr D.F. BARRON-SULLIVAN:  What does that mean? 

Mr E.S. Ripper:  It means we haven’t changed the underlying policy settings. 

Mr D.F. BARRON-SULLIVAN:  I love this doublespeak.  The explanatory memorandum states - 

. . . such that the current duty base - 
That is the amount of tax that can be pulled out of the people - 

has been maintained under the rewrite legislation. 

By way of interjection, can we have a firm assurance that there will be no increase in the tax impost to counter 
the amount of money that has been forgone? 
Mr E.S. Ripper:  Against the overall collections of stamp duty, the amounts are trivial. 

Mr D.F. BARRON-SULLIVAN:  These amounts are trivial? 
Mr E.S. Ripper:  Against the background of the overall amount of money that we collect from stamp duty. 
Mr D.F. BARRON-SULLIVAN:  I would like an assurance from the Treasurer that the revenue that is forgone 
through the legislative provisions we are discussing now will not be made up in some other way by an increase 
in stamp duty revenue. 

Mr E.S. Ripper:  The legislation speaks for itself.  The package does not include any increases in stamp duty. 

Mr D.F. BARRON-SULLIVAN:  Yet the Treasurer’s explanatory memorandum states that this “has been 
conducted on a policy neutral basis, such that the current duty base has been maintained under the rewrite 
legislation”. 
Mr E.S. Ripper:  Absolutely. 

Mr D.F. BARRON-SULLIVAN:  That smacks of the government saying that it will make sure it reaps that 
revenue in some other way.  As I said, although the Treasurer might say that $3 million is insignificant in the 
scheme of things, especially since he has increased the rates of stamp duty and stamp duty revenues so 
extensively in his term of office, $3 million is still a very healthy amount of money. 

If we look at the legislation in a little more detail, we find some very interesting considerations.  I will deal with 
a few matters that stem particularly from the Stamp Amendment (Assessment) Bill 2005.  This legislation 
provides for an exemption from insurance duty for that part of an insurance policy that relates to property or risk 
outside Australia.  In the Treasurer’s second reading speech, these amendments are made retrospective to 1 July 
1997.  The legislation provides for refunds to be paid.  That, of course, is what I alluded to earlier.  Let us deal 
with travel insurance.  According to the way this legislation is written, people who have taken out travel 
insurance since 1997 and who paid stamp duty on their insurance premium are eligible for a refund.  Our advice 
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- we must act on the advice of the Treasurer’s departmental officers - is that cheques will be written to the 
insurance companies to cover them for the amount of stamp duty that they raised on behalf of the government.  
My question is: how on earth will that money find its way back to Western Australians who took out those 
insurance polices?  For example, if I went to Bali in 1998 and took out a travel insurance policy with HBF, or 
whoever it might be, how on earth will HBF be able to track down all that detail?  Is HBF expected to send me a 
cheque to cover the amount of stamp duty that I paid on my travel insurance premium? 
We were told that of the $3 million that Treasury estimates will be refunded if this legislation is passed, a large 
part - that is what we were told - relates to travel insurance.  Therefore, I would love to know whether the 
Treasurer is guaranteeing that every cent of stamp duty that has been paid by Western Australians who have 
travelled overseas, taken out travel insurance and paid stamp duty on that insurance will go back to them.  I 
would like to know how the individual insurance companies will find the people who undertook that travel.  
How will they determine to whom to pay back that money?  Quite frankly, will they even bother trying?  Where 
is there a requirement for the insurance companies to try to do that?  At the end of the day, if they do not do it, a 
significant chunk of that money will go back to the consolidated fund.  Another obvious question is: how long do 
the insurance companies have to try to find all those people to give them all a refund?  Because of this messy 
situation, we need this legislative remedy.  However, it is quite clear that a lot of people who have paid stamp 
duty on travel insurance will not get the refund that we are told has been budgeted for.  In fact, I would like to 
know exactly how much money Treasury will refund, and whether the $3 million is just a provisional figure or 
whether it is an amount that Treasury estimates it will need to provide to enable these refunds to go ahead.  
There are some other interesting considerations as well.  One, for example, is that a detailed read of the 
legislation reveals that a major corporation with properties overseas could be given refunds because the 
properties are overseas.  As I said earlier, any tax refund is a good tax refund.  However, in the scheme of things 
we have to ask whether the number one priority for tax reform is to give companies with properties overseas 
stamp duty relief, and indeed a refund on stamp duty paid on the insurance premiums on those overseas 
properties.  The government should think through this matter, as it is not so long ago that it was saying to us that 
it was terrible that all those companies that owned buildings in St Georges Terrace and so on were insuring 
offshore and consequently not paying the Fire and Emergency Services Authority levy through their insurance 
premiums for emergencies services and so on in Western Australia.  The idea was that the legislation should be 
changed so that those companies would contribute to the system, yet this legislation is not only saying that major 
corporations with properties overseas need not pay stamp duty on the insurance premiums, but also that the 
government will give them a refund.  As I said, the opposition does not have a problem with reducing tax; we are 
about reducing tax.  However, we want to hear from the government whether that was its number one priority for 
reducing tax, rather than many other areas that are crying out for reductions so as to take the burden off everyday 
families, small businesses and other businesses throughout the state’s economy. 
Interestingly, the government bleats about being concerned about people who go to other states and buy more 
expensive vehicles to avoid paying the excessive stamp duty rates in WA, yet it does not seem as concerned 
about any large firm that might insure overseas to avoid paying stamp duty.  Another interesting situation arises 
from this issue.  For example, someone of another nationality who lives overseas and takes out insurance with a 
Hong Kong-based insurance company on a property that the person owns in Western Australia obviously does 
not pay stamp duty in Western Australia.  We were advised that Treasury can by law chase up people who are 
insuring properties in Western Australia but not paying stamp duty on the premiums.  That is not a simple 
matter.  That is a really complex arrangement.  If part of the aim of this legislation is to simplify the stamp duty 
legislation, it is highly doubtful that Treasury will chase those people who insure with overseas insurance 
companies for the risk of owning a property that is situated in WA. 
We asked the Department of Treasury and Finance for some other information about the financial aspects of this 
legislation.  It was interesting to note that the Treasury has collected some fairly massive amounts of stamp duty 
on insurance premiums.  I will put these figures on the record, as they give an idea of how this government has 
increased taxation revenue.  The Treasurer bleats about preventing increases in insurance on airline tickets for 
travel overseas and other insurance.  However, when one looks at the financial facts, they demonstrate the 
shallowness of the Treasurer’s concern.  In 2001-02, the government received $176 million in stamp duty on 
insurance premiums.  In 2002-03, the government jacked that up to $220 million, and it continued to increase in 
2004-05 when the estimated revenue was $280 million.  More than $100 million extra revenue is now being 
pulled out of Western Australian families, individuals and businesses for stamp duty on insurance premiums 
alone.  We asked what the Treasury estimate was for the amount being lost as a result of insurance premiums 
being taken offshore when the property insured was within Australia.  That was the issue I referred to earlier.  
Unfortunately, the advice was that Treasury did not know the figure.  I suspect that that revenue will not be 
coming into the coffers in due course. 
Overall, we support the legislation, because, as I said earlier, any tax refund and reduction in taxation is 
welcome.  There is non-compliance in the industry because there is confusion about this matter, but that is not 
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the fault of the insurers, it is not the fault of the travel agents and it is not the fault of Western Australians who 
choose to travel overseas.  Consequently, in a practical sense this is probably the best and only way to resolve 
that confusion.  It will cost money; it will cost $3 million up front; it will cost $1.8 million in revenue forgone, 
but that is the sort of cost that taxpayers like to see because it is a cost to Treasury, which means that money goes 
back into the pockets of taxpayers.  Having said that, hopefully the review of the Stamp Act will not be 
undertaken on such a needs basis responding to problems within the system; hopefully it will be far more 
thorough, it will take the burden off Western Australians and it will benefit our economy as much as possible. 

MR C.J. BARNETT (Cottesloe) [10.06 pm]:  I want to make a couple of brief comments on stamp duty.  My 
comments do not relate particularly to this bill, but stamp duty spreads its net far and wide and most people are 
conscious of it as it affects property transactions and other items, particularly motor vehicles.  In 2001 this 
government removed an exemption that had applied to land tax on unoccupied homes.  As the Leader of the 
Opposition at the time, I objected strenuously to that move, but it was to no avail because, among my 
constituents and probably constituents of all members in this house, certain small groups of taxpayers had their 
principal places of residence in a company or trust structure.  Some did it for tax reasons, both commonwealth 
and state; others did it as part of their superannuation planning; others did it because often the banks would 
require it as a condition of financing their business that the house be held as collateral; and others did it for estate 
and inheritance planning.  Whatever the reason, it was legal and they did it.  As a result of the change in policy 
of this government, approximately 650 people - 1 300 at the time, but still 650 today - find themselves paying 
land tax on their family homes.  Some constituents of mine were paying land taxes of $20 000 or $30 000 a year 
on their family homes.  For those people to transfer that home from a company structure into private or direct 
ownership would, in some cases, have presented stamp duty bills on conveyancing of $100 000 to $300 000, 
which was a huge financial burden.  Many people with lower value properties might have had a land tax bill of 
$200 or $300 a year, but the option of putting that property into direct ownership might have meant a stamp duty 
payment of $20 000, so they simply continued to pay it.  I will not restate the argument.  I considered it to be 
inequitable at the time.  Perhaps it was not an intended consequence of the changes this government made at that 
time.  I raised the issue in June in my humble role as the member for Cottesloe, and I rise today to acknowledge 
that the Treasurer has been far more receptive to my pleas as the member for Cottesloe than he ever was when I 
was Leader of the Opposition.  However, I thank the Treasurer for sending some of the officers of the Office of 
State Revenue to my electorate to go through the issue with me and to hear my point of view.  I thank him for 
being big enough to recognise that an error was made - that there was an anomaly - and for correcting it in the 
press announcement he made about a week ago.  Perhaps it is a small thing, but I assure the Treasurer that it is a 
very important thing to the 650 taxpayers.  It was wrong in the first place but it has now been corrected.  I just 
wanted to acknowledge that publicly on the Hansard record.   

MR M.W. TRENORDEN (Avon) [10.10 pm]:  Over the years, I have attended conferences of the Chamber of 
Commerce and Industry of Western Australia and other bodies.  I am well aware that this anomaly has been 
around for many years.  Some insurance companies have been collecting this money and others have not.  Some 
insurance companies have a debt to Treasury and others are greatly aggrieved because they collected the money 
and paid it to Treasury.  The system is unequal, to say the least.  I support the bill.  It is important that this 
problem be fixed.  The problem has been around for many years.  The bill does some of the things that the lead 
speaker for the Liberal Party pointed out.  It fixes a few anomalies within the insurance industry, and that will 
provide continuity within the insurance industry.  That will hopefully flow through to premiums one day, either 
by way of a reduction or perhaps a slight increase, but it will also help Treasury with its arrangements.   
It is disappointing that the Treasurer has not taken the opportunity to do one simple thing that most Western 
Australians would thank him for.  I am not talking about the full process, which the Leader of the Opposition 
asked for; that is, to wipe out stamp duty.  I am referring to a huge irritation to not only the people of Western 
Australia but also the Treasurer and me; that is, that we pay stamp duty on the premium plus the goods and 
services tax.  If the stamp duty related only to the premium, it would make a dent in revenue but it would be a 
fairer and more reasonable prospect until we reach the day on which stamp duty is finally removed from 
insurance policies, which I hope is not too far away.  I would like the Treasurer to comment on that process.  A 
stream of people come into my office and complain about paying stamp duty on the GST component.  If there 
must be double taxation - most members understand why there is a process of double taxation; it is not 
acceptable but it is there - why not apply the GST to the premium and then apply stamp duty to the premium?  In 
that way, people would not be paying tax on a tax.  I do not know whether the Treasurer has asked Treasury 
what that would cost.  It would not require a major amendment to the legislation.  However, it would take away 
one of the really severe irritations of treasuries and governments that have a hand in people’s back pockets.  
People do not like paying tax on a tax.   
That is my small contribution to the debate on the bill.  It is an important bill.  I have sat through meetings, I 
have examined these matters and I have seen the process highlighted on screens and worked through.  The bill 
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will be of significance to Treasury and the insurance industry, but I do not think it will be of significance to too 
many other people.   
DR G.G. JACOBS (Roe) [10.14 pm]:  I thank members for the opportunity to speak.  Given the lateness of the 
hour, I will not be long.  If we were designing a motor car instead of a bill, we would probably call this 
overdesign.  The bill is overdesigned in its complexity and, if the Treasurer will excuse me, its tortuosity.  I 
understand that the basis of this legislation is some anomalies in the duty payable on general and travel insurance 
arrangements and the very difficult area of apportionment.  We should all understand the premise that stamp 
duty is payable only on premiums that cover risk within Western Australia versus those that are assigned, and 
should be assigned, to the risks associated with overseas.  We perhaps agree that the offshore risk is often the 
greatest.  Stamp duty assessments have been incorrect and probably invalidly high.  I understand the basis of the 
issue.  This bill seeks to redress that anomaly.   
I used the term “overdesigned” because this bill will create an enormously difficult process.  The question now is 
how much of that risk is local and how much is offshore.  That must be apportioned.  Once it has been 
apportioned, the stamp duty anomalies must be adjusted.  If my understanding is correct, the Treasurer is saying 
that he should raise stamp duty only on the risk associated with Western Australia.  That sounds like a great 
concept, but it must be implemented and administered and that is the difficult part.  Implementation involves 
assessment and apportionment.  The refund will involve some catch-up because some people have paid too much 
stamp duty, given the local versus offshore apportionments.  I understand and support the thrust of the bill, 
which is to try to ease the burden.  Although I might have been criticised for using the word “tortuous”, the 
refund arrangement will be a very tortuous and difficult process.   

Why not cut out the complexity, because it is just too difficult?  If this were about the design of a motorcar, we 
would be accused of overdesigning it.  We know where it must go: it must go from point A to point B but its 
design is far too complex.  We know how much has been collected in stamp duties over the years.  The estimated 
amount for this financial year is $280 million, and for each of the three previous periods it was $279 million, 
$220 million and $176 million respectively.  The stamp duty take has been calculated; therefore, why not cut out 
the complexity this legislation will create and apply a modest reduction in stamp duty across the board.  I am not 
talking about a major amount, but a very modest reduction so that the government will not have to absorb all the 
cost of administering this proposal.  This is an administrative nightmare.  I understand that the motor vehicle 
must travel from point A to point B, and I understand what the Treasurer is trying to do.  However, this measure 
is far too complex.  Why does commonsense not prevail with the application of a moderate percentage 
reduction?  That would hardly dent the Treasurer’s total tax take, and it would be much easier and be less of a 
headache to administer for the Treasurer, his department and everyone else.   

MR E.S. RIPPER (Belmont - Treasurer) [10.20 pm]:  The member for Leschenault raised some concerns 
about the legislation returning some money to some people, while elsewhere it has been described as policy 
neutral.  The legislation has two elements.  First, it includes a retrospective amendment to the law to remove 
overseas risk from the insurance duty base.  That element of the legislation will cost about $1.8 million per 
annum, with a refund of past duty expected to cost around $3 million.  The second element is a rewrite of the 
insurance duty provisions because the insurance duty provisions of the stamp duty legislation have been out of 
harmony with modern commercial practices and inconsistent with equivalent provisions in other states of 
Australia.  That rewrite of the insurance duty provisions is on a policy neutral base.  That means we have not 
made any decisions about tax policy with regard to insurance duty, but we have modernised the legislation to 
make it easier for insurance companies to comply with and for the Office of State Revenue to administer.   

The member for Leschenault asked how all this came about.  The Office of State Revenue has an audit program, 
which moved into the insurance industry.  Audits of the insurance industry showed that in their self-assessment 
activities, insurance companies adopted inconsistent interpretations of the law when assessing stamp duty on 
insurance policies.  The inconsistent interpretations of the law particularly related to overseas risk.  To clarify the 
issue, the Office of State Revenue sought an opinion from the State Solicitor’s Office, which indicated that 
overseas risk was, according to the strict interpretation of the law of Western Australia, part of the insurance 
duty base.  This raised the prospect that a company based in Western Australia, for example, that had properties 
overseas, and that sought to insure its properties through a global insurance policy with a Western Australian-
based insurance company, would have to pay stamp duty on the risk applying to all its properties, even those 
properties located outside Western Australia.  The consequence would have been that the company would have 
sought to make its insurance arrangements in a place in which such an unrealistic insurance provision did not 
apply.  The Office of State Revenue, and consequently the government, was confronted with two difficulties.  
First, the inconsistent and contradictory interpretation of the law by insurance companies assessing stamp duty 
on insurance, particularly where that involved overseas risk.  Second, the strict interpretation of law appeared to 
produce an indefensible result, a draconian result and a result that it appears was not intended by Parliament 
when these provisions were originally put into the legislation.  Consequently, the Office of State Revenue 
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advised the government and the government accepted the advice on this legislation.  Originally, this was to be 
done in two bits: one piece of legislation would deal with removing retrospectively overseas risk from the stamp 
duty base, and a second piece of legislation would rewrite and modernise the insurance duty provisions.  Due to 
the difficulty of getting legislation through the Parliament last year, the government has come back to the 
Parliament this year with the two legislative initiatives in the one package.  I have advice from the insurance 
industry, which I will place on the record.  It is an e-mail from the Insurance Council of Australia Ltd to the 
Office of State Revenue.  It states -  

Thanks for the advice re the progress of the amending legislation.  As conveyed at a meeting with the 
Treasurer’s Chief of Staff last Monday 5th. September 2005 the Insurance Council is very pleased with 
the outcomes included in the Bills which clarifies the application of stamp duty on General Insurance in 
WA, brings us to a consistent position with other jurisdictions and provides a sound basis to simplify 
the administration involved.  We are grateful of the consideration given to the commercial practicalities 
raised during the consultation and development of the legislation.   

There is a little more to the e-mail, but I think that pretty well sums up the positive approach of the insurance 
industry to what has been undertaken by the Office of State Revenue and the government.   

Another question that was raised was whether refunds of duty that had been paid on overseas risk would be 
returned to the ultimate payers of the tax; that is, the customers of the insurance company who were perhaps 
billed by the insurance company for the stamp duty.  I am advised that section 55 of the Taxation Administration 
Act 2003 provides that, in certain circumstances, the taxpayer is required to pass on a refunded duty to a third 
party.  The application of this section includes a refunded duty in relation to insurance.  When a taxpayer has 
paid tax out of money provided by a third party or has obtained reimbursement from a third party for the 
payment of tax, any taxes refunded or credited to the taxpayer must be reimbursed to the third party.  If 
reimbursement is not made within the defined period, which is 90 days, the taxpayer must repay the amount of 
the refund to the commissioner.  The argument that refunds might not be passed on to the ultimate payers of the 
tax of course presumes that in most circumstances insurance duty was charged on the overseas risk and that the 
customers of the insurance company paid that amount.  We have had quite significant circumstances in which 
stamp duty was not charged on the overseas risk as the strict interpretation of the law according to State 
Solicitor’s Office advice would have us say should have been the case.  If we did not change the law, the Office 
of State Revenue in its audit activities would be obliged to follow the interpretation given in the advice from the 
SSO, and it would, therefore, in effect, place retrospective assessments on the insurance companies that had not 
collected the stamp duty from their customers.  The insurance companies would therefore face a difficult choice: 
either they pay it out of their own resources without going back to their customers or, alternatively, they go to 
their customers, who might have taken out insurance two or three years previously, with the advice that they got 
the stamp duty wrong and request them to please pay up.  Clearly, either of those circumstances would have been 
resisted by the people who would have been caught by them.  Either the insurance companies would have said 
that it was unfair, they collect the duty only on behalf of the state and they never had a chance to collect it or 
they had not collected it from their customers who had paid it, or the customers would have said that they were 
not advised of this element of the cost of taking out insurance when they took it out.  We have cut through the 
difficulties caused by these two problems - the new strict interpretation from the SSO and the differing 
applications of the law by insurance companies - with this retrospective change to the legislation.  The change 
has been welcomed by the insurance companies.  I do not think their customers are aware of the difficulties they 
might have experienced, so perhaps they are not aware of what they have avoided.  Nevertheless, I am pretty 
sure that, had we not changed the law, there would have been substantial concern from customers of insurance 
companies as well.  

It is also a good thing that the insurance duty provisions have been rewritten in consultation with the insurance 
industry.  This is, in effect, the first stage of the rewriting of the Stamp Act 1921, which is a big project 
confronting the Office of State Revenue and the government.  When we have fully rewritten the Stamp Act, all 
pieces of taxation legislation in this state will have been rewritten since 2001.  We are approaching the final 
stage of a massive program of tax reform in this state.  That is an underappreciated development.  We have not 
before seen a period of tax reform such as has occurred since 2001.  Debate on tax has been focusing on levels of 
taxation, not on the very substantial period of legislative reform that has occurred.  I hope that I have dealt with 
most of the issues raised by members of the house.  The bill has the strong support of the industry involved, and 
I commend it to the house. 

Question put and passed. 

Bill (Stamp Amendment (Assessment) Bill 2005) read a second time. 

Leave granted to proceed forthwith to third reading. 
 


